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Changes in the Partnership Law Applicable 
to Real Estate Titles* 


By Ex-Senator WALTER EpEN, Chief Counsel, California Title Insurance Company. 


Radical changes were made in the law 
pertaining to partnerships by our Legisla- 
ture of 1929. The changes are found in 
sections 2477 to 2506, both inclusive, and 
sections 2395 to 2439, both inclusive, of our 
Civil Code. Partners may now limit their 
liability. The formation of a partnership 
should be evidenced by a writing, in dupli- 
cate, subscribed and sworn to by the part- 
ners, and filed in the County Clerk’s office, 
and recorded in the Recorder’s office. The 
legal effect of said act on a partnership al- 
ready formed, or one sought to be formed 
since said act went into effect, and not in 
full compliance with said act, probably re- 
mains to be determined by our courts. 

Heretofore a conveyance of real property 
taken in the partnership name was, and is, 
void. Before the act of 1929, in order to 
give vitality to a conveyance to a partner- 
ship, it was necessary that the conveyance 
be made to the co-partners, naming them, 
with a recital that they were doing business 
under the name of the partnership, naming 
it. Now, the correct way to make a convey- 
ance to a partnership formed since the act 
went into effect, is to make it directly to 
the partnership by its partnership name. It 
remains to be seen what our courts will say 
in a case where a conveyance, in the part- 
nership name, is made to a_ partnership 
formed before the law of 1929 went into 
effect. By the old law no provision was 
made for the recording of the name of a 
partnership. Therefore there was no way 
whereby a record was made that such a 
partnership existed, or the names of the 
co-partners ; and there is now no such way. 
Therefore a deed to the partnership, by its 
name, was void. Partnerships formed be- 
fore the law of 1929 went into effect, are 
still partnerships, and conveyances made to 
them as the law now directs will create 


confusion in the titles to real estate, for the 
want of record evidence of the fact of the 
existence of the partnership, or of its mem- 
bers. We have had, and still do have, the 
provisions of Civil Code sections 2466 to 
2470; but these sections apply only to the 
right of the persons using a fictitious name 
to bring actions in court. The sections are 
not made applicable to the right to hold 
title to real property. Furthermore, persons 
doing business under a fictitious name are 
not necessarily partners. 

By the new law,. conveyances of real 
estate by a partnership must be made in 
the partnership name, and one of the co- 
partners can’ execute conveyances for the 
partnership. Heretofore a conveyance by 
the partnership, by its name, was a nullity. 
All the co-partners, and the wives of such 
as are married, are necessary grantors. The 
same confusion in land titles as that of 
taking title in the partnership name, will 
ensue by reason of this change in the law 
relative to conveyances by a partnership. 
The new law even goes to the extent of 
providing that the equitable interest in real 
property standing in the name of the part- 
nership may be transferred by one of the 
partners, by a conveyance by him as an in- 
dividual. 

By the new act the word “conveyance” 
includes every assignment, lease, mortgage, 
or incumbrance. Accordingly, when I 
treat of “conveyances” in this article, the 
word is to be given the meaning provided 
by the act. 

Where the title to real estate stands in 
the name of one or more, but not all, of 
the co-partners, and the record does not 
disclose the right of the partnership so to 
do, the co-partners in whose names the title 
stands may convey title to the property. 





*Epitor’s Note: This is one of a series of articles by representative writers, covering 
important amendments to California laws enacted at the last session of the Legislature. 
The series is designed to give the readers of the BULLETIN the benefit of special research 
pertaining to the amendments. Another one of the articles, by Judge Yankwich, dealing 
with Code of Civil Procedure changes, was commenced in the September issue and is com- 

pleted in this number. 
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Where title to real estate stands in the name 
of one or more, or all, of the co-partners, 
or in a third person in trust for the part- 
nership, a conveyance executed by a co- 
partner in the partnership name, or in his 
own name, passes the equitable interest of 
the partnership. This last statement is only 
to be applied to a partnership where the 
record does not disclose the right of the 
partnership ; that is, it is to be applied only 
to partnerships formed under the new law 
by filing the articles of partnership. Where 
title to real property stands in the names of 
all the co-partners, a conveyance by all the 
co-partners passes all their rights to the 
property. In my opinion, under this pro- 
vision, the wives of such of the grantors 
as are married should join in the convey- 
ance. 

The new legislation provides that a co- 
partner is co-owner, with the other co- 
partners, of specific partnership property, 
as a tenant in partnership; and by that I 
assume is meant, he is a co-owner of prop- 
erty standing of record in the name of a 
partnership duly formed by recording the 
articles of partnership, as provided by the 
new law. So that there is by this new law 
created, in addition to tenants in common 
and joint tenants, tenants in partnership. A 
tenant in partnership has equal right to 
possession of said property with the other 
co-partners, for partnership purposes. His 
right therein is not assignable, except in 
connection with an assignment by all the 
co-partners therein. The interest is not sub- 
ject to execution or attachment, except as 
a claim against the partnership. Upon the 


death of one co-partner, his right in said 
property vests in the surviving co-partner 
or co-partners, except where the deceased 
co-partner was the last surviving co-part- 
ner, in which case it vests in his legal rep- 
resentative. Such surviving co-partner, or 
his legal representative, has no right to pos- 
session of said property except for partner- 
ship purposes. Such partnership property 
is not community property. 

A judgment creditor of a co-partner may 
reach such co-partner’s interest in the part- 
nership, by having the court appoint a re- 
ceiver of the debtor’s share of the profits, 
and by having an order made charging said 
interest with payment of the unsatisfied 
amount of such judgment debt and inter- 
est. 

Upon dissolution of a partnership it is 
not terminated, but continues until its af- 
fairs are wound up. 

The right of a co-partner to bind the 
partnership in any matter hereinbefore 
mentioned exists unless, as I have stated, 
he has in fact no authority to act in the 
particular matter, and the person with 
whom he is dealing has knowledge of the 
fact that he has no such authority. 

I have touched only on the changes in 
the law of partnership as they apply to titles 
to real estate. I have given the changes as 
they appear from our Code. I do not wish 
to be understood that by this paper I am 
stating what will be the policy of a title 
company in the premises, as it is probable 
that concerning many of the provisions of 
the new law, title companies will await the 
construction thereof by the courts. 
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du Memoriam 
James A. Anderson 


The Los Angeles Bar 
Association, desirous of 
perpetuating the mem- 
ory of the late James A. 
Anderson, hereby attests 
its profound sorrow at 
the from this 
earth of a distinguished 
lawyer, a sterling 
American gentleman 
and a devout Christian. 

James A. Anderson 
was born of Revolution- 
ary stock on both sides 
of his house, in Mem- 
phis, Tennessee, January 
17, 1857. He came to 
Los Angeles, California, 
in 1885, when he was 
associated with his 
father, the late Judge 
James A. Anderson, and 
William F. Fitzgerald, 
afterwards a member of 
the Supreme Court of 
this State and Attorney 
General. Under the firm name of Ander- 
son, Fitzgerald and Anderson, they brought 
distinction and prestige to our local Bar 
more than forty years ago. 

During the long career of our deceased 
friend, he endeared himself to the members 
of his profession by his punctilious integ- 
rity, his enormous industry, his eminent 
scholarship and the courtesy of his pro- 
fessional activities in his relations to the 
Bench and Bar of this County. While un- 
pretentious and reserved almost to a fault, 
his qualities of heart and mind excited the 
respect of his fellow members so that he 
became president of the Los Angeles Bar 
Association. 

Inured to his duty as an American citi- 
zen, he accepted whole-heartedly the re- 
sponsibilities of devoting his remarkable 
legal abilities to the cause of civic better- 


removal 





ment and the material 
prosperity of this com- 
munity. His achieve- 
ments as member of the 
first Board of Public 
Works of Los Angeles 
City under the new 
Charter, his outstanding 
accomplishments as as- 
sociate the 
determination of the in- 
tricate legal problems 
incident to the settle- 
ment of the Los Angeles 
tidelands, together with 
his activities in assisting 
in the development of 
the Owens River aque- 
duct, are indicative of 
the stupendous contribu- 
tion of his talents to the 
welfare of this commun- 
ity. Full of chivalry of 
our profession, recogniz- 
ing that the lawyer who 
responds to his full duty 
must be without fear or reproach, he laid 
down his life full of years of usefulness 
to his profession and to his community, 
after accepting the physical penalties to 
which flesh is heir with a fortitude worthy 
of his family heritage. 

We tender to his devoted children, to his 
beloved brother, William H. Anderson, long 
associated with him in professional partner- 
ship, and to his other sorrowing brother and 
sisters and relatives, the assurance of our 
profound sympathy at the loss which has 
come to them. God rest him evermore! 

LOS ANGELES BAR ASSOCIATION 

By JosepH Scott 
Henry O'MELVENY 
ALBERT M. STEPHENS 
WALTER Haas 
Epwarp F. WEHRLE 
October 4th, 1929. 
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Some Legal Aspects of the Corporation 
Franchise Tax" 


IV. Problems Arising from Protest and Refund Provisions 


By W. SUMNER Hovsrook, Jr., of the Los Angeles Bar 


Before proceeding to a discussion of some 
of the questions which necessarily arise 
from the protest and refund provisions of 
the corporation franchise tax law, it may 
be well to fix in tabular form the chronol- 
ogy of the steps necessarily taken under its 
provisions by the taxpayer in the event of 
a dispute with the Commissioner’s office : 

1. The taxpayer files its return showing 

the tax as computed upon its theory. 
“As soon as practicable”! thereafter 
the Commissioner examines the return, 
determines the correct amount of the 
tax; and mails notice to the taxpayer 
at the address shown on the return. 

3. “Within sixty days after the mailing 

of notice”? the taxpayer may file a 
written protest “specifying therein the 
grounds upon which the protest is 
based.”> The protest must be under 
oath. If no protest is filed, the tax as 
determined by the Commissioner be- 
comes final. 

4. “Oral hearing before the Commis- 

sioner by the taxpayer or its author- 

ized representative.”* The Commis- 
sioner’s action becomes final “upon 
expiration of thirty days from the 
date when he mails to the taxpayer 
notice of his action 

5. “Unless within that thirty dui period 
the taxpayer appeals to the State 
3oard of Equalization,’ the appeal 
being addressed and mailed to the 


State Board of Equalization, and a 
copy being mailed to the Commission- 
er, the “determination of said Board 
upon said appeal” shall be final, and 
the tax becomes due and payable at 
the expiration of ten days from date 
of notice thereof. 

The taxpayer, having paid the tax, is 

thereupon relegated to two remedies: 


Payments Made Under Protest 

1. The taxpayer at time of payment must 
file a protest in writing stating the grounds 
upon which claim of invalidity is founded.® 

2. Subsequent suit for refund against the 
State Treasurer’ is instituted. Such action 
must be brought within ninety days from 
the mailing of notice of final determination 
of the tax and may not be filed unless the 
taxpayer made protest to the Commission 
of the original computation by. the Com- 
missioner. 


Payments Not Made Under Protest 

1. Claim for refund of tax paid is filed 
with the Commissioner.’ No time limit for 
filing is prescribed. No protest at time of 
payment or protest of recomputation by the 
Commissioner is required. 


2. Subsequent suit may be brought 
against the State Treasurer for refund if 
denied by the Commissioner or if action 
thereon is delayed for a period of six 
months. 





Stats. 1929, Chapter 13, Section 25. 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Stats. 1929, Chapter 13, Section 30. 

Ibid. Section 30 is silent as to the court in 


NOW WN 


which such action may be brought, although 
it inferentially authorizes suit in any Superior 
Court by providing that “at the time the Treas- 
urer demurs or answers, he may demand that 
the action be tried in the Superior Court, 
County of Sacramento, which demand must be 
granted.” 
8. Stats. 1929, Chapter 13, Sections 27, 30. 





*Epitor’s NOTE: 


This is the last of a series of four articles by Mr. Holbrook, dealing 
with the recently enacted Bank and Corporation Franchise Tax Act. 
series is a member of the firm of Holbrook, Taylor and Tarr. He 


The writer of the 
ts General Counsel 


for the California Taxpayer's Association, and was formerly Deputy County Counsel in 
charge of taxation and assessment problems and litigation. 
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Do Payment Under Protest and Direct Re- 
fund Provisions of Section 30 Provide 
Mutually Exclusive or Cumulative Rem- 
edies? 


One of the most interesting questions 
concerning the protest and refund pro- 
visions of the new act arises from the dif- 
ferent language used in the first paragraph 
of section 30 authorizing the taxpayer to sue 
immediately when payment is made under 
protest, and in the second paragraph ap- 
plicable where application for refund under 
section 27 has been denied by the Com- 
missioner. In other words, do these two 
paragraphs provide separate and distinct 
remedies, an election of which must be 
made by the taxpayer, or are they cumu- 
lative remedies which it may use in the 
alternative as is most convenient? 

If the former conclusion is correct, it 
is patent that a corporation which attempts 
to protect its rights by protest and appeals, 
but fails to file suit within the ninety day 
period prescribed by the statute, or fails to 
include within its protest grounds of suff- 
cient breadth, cannot proceed further to 
protect its rights; while a more negligent 
corporation can allow its battles to be 
fought by others and may then secure full 
recovery by claim to the Commissioner and 
subsequent suit. Such an inequitable result 
would seem to be the conclusion to be 
drawn from a first reading of the provisions 
of the act. It is also wholeheartedly sub- 
scribed to by the co-authors of a recent 
volume written concerning the operation of 
the new act.’ 


This result, however, may well be 
doubted. Sections 3804 and 3819 of the 
Political Code are strangely parallel. The 
former provides for the recovery of local 
taxes by verified claim to the Board of 
Supervisors when filed within three years 
after payment, and authorizes suit for a 
recovery of such taxes if the claim is de- 
nied or not acted upon for a period of six 
months. The second section authorizes the 
taxpayer to bring immediate suit within six 
months after payment where the payment 
itself was made under protest. In Stewart 
Law and Collection Company v. County of 


Alameda, 142 Cal. 660 at 665, the court 
discussed the effect of the one section upon 
the other as follows: 


“We think section 3804 was intended 
to give relief through the board of super- 
visors without the necessity of resorting 
to the courts, while section 3819 was in- 
tended to furnish a remedy in certain 
cases through the courts alone, and when 
the directions of the act are followed it 
is provided that the payment of the tax 
‘shall in no case be regarded as voluntary 
payment.’ Section 3819 furnishes a rem- 
edy entirely independent of that afforded 
by section 3804 and cannot be regarded 
as exclusive.” (Our italics. ) 

Again, in Birch v. County of Orange, 
186 Cal. 736, at page 745, the court in dis- 
cussing the sections, said: 

“In such cases the remedy provided by 
the two sections is cumulative.”!° 
In other words, it is well recognized to- 

day that, for city and county taxes, a tax- 
payer may pay his taxes under protest, and, 
failing to file immediate suit under section 
3819, by proceeding under section 3804, he 
may protect his rights for recovery of the 
taxes by a refund application filed at any 
time within three years after payment. If 
this be true, why does it not follow by 
parity of reasoning that a corporate tax- 
payer may avail himself of immediate suit 
under the first paragraph of section 30, but 
failing to do so, or failing to take the neces- 
sary procedural steps which, it must be 
emphasized, include the original protest of 
the recomputation by the Commissioner, it 
may still secure its rights by a refund ap- 
plication under the second paragraph? Such 
a construction is without doubt more equit- 
able, and, as set forth above, rests upon 
sound precedent. 


Is There a Statute of Limitations on Suits 
For Refund of Taxes Not Paid Under 
Protest? 

We have noted above in our chronolog- 
ical statement that suit for taxes paid under 
protest must be filed within ninety days 
after the mailing to the taxpayer of notice 
of final determination of the tax. This law 
provides, in effect, a statute of limitations 





9. McLaren and Butler, California Tax Laws of 
1929, page 200. 

10. Attention is also called to the decision in Con- 
nelly v. San Francisco, 164 Cal. 101, in which 
the court described the action as one “brought 


under sections 3819 and 3804 of the Political 
Code,” and sustained the allegations of the 
plaintiff’s complaint therein partly by reference 
to one section and partly by reference to the 
other. 
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for such a cause of action, as a suit brought 
subsequent to the ninety-day period would 
be subject to this defense. 


On the other hand, the second paragraph 
of section 30, in authorizing suits for re- 
funds of taxes where the claim therefor, 
under section 27 of the act, has been denied 
by the Commissioner, or no action has been 
taken thereon for six months, contains no 
limitation upon the time for filing the claim. 
Does it, therefore, follow that there is no 
time limit within which an applicant, under 
section 27 may bring an action under the 
second paragraph of section 30? This ques- 
tion becomes, of course, doubly important 
if the conclusion reached in the preceding 
section is correct and taxpayers who have 
paid under protest may also have the furth- 
er remedy of application and subsequent 
suit. 


The co-authors of the work referred to 
above state that in their opinion the failure 
of the act to provide a time limit results 
in a complete absence of any limitation 
upon the filing of suits on such claims. In 
as much as both of the authors were active 
at the legislative session in securing re- 
vision and amendment of the*act during 
its passage through the Legislature, their 
statement,'! that the attention of the Legis- 
lature was called to this matter and that 
it elected to omit any provision in this re- 
gard, is highly illuminating. It would, how- 
ever, be difficult to show such an intention 
as a matter of proof in actual litigation. 


Reference again may be had with ad- 
vantage to decisions under previously en- 
acted code sections. Prior to 1889, section 
3804 of the Political Code, providing for 
refunds of local taxes, contained no time 
limit for filing an application thereunder.!? 
In Hayes v. County of Los Angeles, 99 Cal. 
74, an action was brought for recovery of 
taxes under the provisions of the section 
as it read in 1889. The county contended 
that the plaintiff's cause of action was bar- 
red by failure to comply with the provisions 
of section 41 of the County Government 
Act, which required claims to be presented 
to the Board of Supervisors within one 
year after the last item of the account ac- 
crued. The court, in refusing to take this 


position, said at page 82 of the opinion: 

“Conceding, however, that we are 
wrong in the foregoing proposition, 
plaintiff’s cause of action in this case, 
where the claim was evidently founded 
in a mistake by the collector, is under 
subdivision 4 of section 338 of the Code 
of Civil Procedure, to be deemed as ac- 
cruing on the 10th day of September, 

1891, the date when the mistake and the 

facts connected therewith were first dis- 

covered.” 

The court thus came to the conclusion 
that although there was no limitation con- 
tained in section 3804, a cause of action 
thereunder was nevertheless subject to the 
three year limitation of section 338, the 
time running from the date of discovery of 
the mistake by the plaintiff. It is submitted 
that sections 27 and 30 provide a parallel 
situation, and, likewise, filing a claim there- 
under is limited to a period of three years 
after the discovery of the facts by the tax- 
payer. 

Review in Refund Action as to Questions 
of Fact Probably in Nature of Certiorari 
Section 25 of the act provides that the 

recomputation of the Commissioner or his 

modification thereon after oral hearing be- 
comes final when the taxpayer fails to ap- 
peal within a thirty-day period to the State 

Board of Equalization. The same section 

also provides that the determination by the 

Board of Equalization upon appeal shall be 

final. Section 30, in authorizing suit in the 

first paragraph for recovery of taxes paid 
under protest, limits the suit to a claim 
where the tax “is void in whole or in part.” 

What is the result of a construction of these 

provisions ? 

If we turn to Political Code section 3666 
concerning the powers of the State Board 
of Equalization to determine what property 
is operative or non-operative, we find that 
the statute provides that its “decisions shall 
be binding upon all parties * * * unless 
set aside by a court of competent jurisdic- 
tion.”” In San Diego and Arizona Railway 
Company v. State Board of Equalization, 
165 Cal. 560, the court, in construing this 
provision said at page 564: 

“It may be conceded, solely for the 
purposes of this case, that the decision 





11. McLaren and Butler, California Tax Laws of 
1929, pp. 199-200. 


12. Section 3804 of the Political Code read at 


that time as follows: “Any taxes, percentum, 
and costs erroneously or illegally collected may, 
by the order of the board of supervisors, be 
refunded by the county treasurer. 
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of the State Board upon the question 
whether property is operative or non- 
operative for purposes of taxation would 
be conclusive against a review by the 
courts, in the absence of fraud, where 
the decision depended solely on a ques- 
tion of fact upon which there was a sub- 
stantial conflict in the evidence. Doubt- 
less this would be so in every such case, 
so far as the remedy by mandamus is 
concerned. But in this case there is no 
conflicting evidence, nor any dispute 
about the facts. The decision depends 
wholly upon a question of law.” 


Similarly, in construing the rights of the 
taxpayer under section 3819, where almost 
the identical language of section 30 is used, 
the courts have held that in the absence of 
the showing that a taxpayer had made due 
application to the Board of Equalization 
for relief from arbitrary and unequal as- 
sessments, the taxpayer is not entitled to 
maintain an action thereunder.'*> But where 
the evidence shows that the Board or 
Equalization was guilty of fraud, actual or 
constructive, then relief may be had. 


In other words, the determinations of the 
Corporation Franchise Tax Commissioner 
and of the State Board of Equalization in 
such matters are in the nature of quasi- 
judicial determinations which will not be 
reviewed by the courts on questions of fact 
except in a proceeding, statutory or other- 
wise, in the nature of certiorari. 


Thus, in Los Angeles Gas and Electric 
Company v. County of Los Angeles, 162 
Cal. 164, the court in holding binding upon 
it in the determination of questions of value, 
a decision by a county Board of Equaliza- 
tion, said: 


“In discharging these duties the Board 
is exercising judicial functions, and its 
decision as to the value of the property 
and the fairness of the assessment so far 
as amount is concerned, constitutes an 
independent and conclusive judgment of 
the tribunal created by law for the deter- 
mination of that question which abrogates 
and takes the place of a judgment of the 
assessor upon that question.” 


This determination can, of course, be 


avoided by a showing of fraud, actual or 
constructive. (Los Angeles Gas and Electric 


Company v. City of Los Angeles, supra, at 
page 170.) 

The presence of fraud, actual or con- 
structive, in this form of action, as in every 
other, must be shown by reference to the 
record before the administrative body. 
(Wores v. Imperial! Irrigation District, 193 
Cal. 609, 630.) 

The subsequent refund action is, there- 
fore, not a trial de novo of the facts but 
in the nature of certiorari to a subordinate 
body. In certiorari, of course, the evidence 
of abuse must be shown from the record 
of the inferior tribunal and not by evidence 
dehors the record.'* 

The test was plainly set forth by the 
Supreme Court in an analogous case of 
mandate to the Board of Supervisors to 
set aside a specific order, Inglin v. Hoppin, 
156 Cal. 483, at page 491, as follows: 

“We are not to be misunderstood as 
holding that the facts asserted in this 
petition which have been proved before 
the board of supervisors of Yolo County 
by good and sufficient evidence without 
conflict are to be tried by the Superior 
Court. de novo. The hearing will be had 
upon the same evidence presented to the 
board of supervisors.” (Italics by court.) 
(See also Farmers etc. Bank v. Board of 

Equalization of Los Angeles, 97 Cal. 318.) 

So far as tax cases are concerned, per- 
haps the most enlightening decision upon 
this point is the foreign decision of the 
New Jersey Supreme Court in Central 
Railway Company v. State Board of As- 
sessors, 49 N. J. Law, 1, in which the 
court had before it a statutory writ of 
certiorart to review certain assessments 
made on the theory that the assessments 
were based upon exorbitant valuations of 
the property. Although the court in fact 
considered the matter de novo because of 
the record in the lower court, it set forth 
its views as follows: 

“Our interpretation of this part of the 
statute is that it requires the substantial 
case to be laid in extenso before the 
state board, and exceptions to be there 
taken, and that it is the case so made, so 
far as it has been excepted to, that is 
removable to this court for review. In 
our opinion no general rule to take new 
evidence should be allowed by this court, 

(Continued on Page 50) 





13. Luce y. City of San Diego, 198 Cal. 405. 
14. City of Los Angeles vy. Young, 118 Cal. 295; 


Lanterman v. Anderson, 36 Cal. App. 472, 475; 
Borchard vy. Supervisors, 144 Cal. 10. 
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ON TRIAL 


There is an ever increasing number 
of requests from Attorneys for our 
Quiet Title and Mortgage Fore- 
closure reports as well as for our 
guarantees and policies of title in- 


surance. 


This is conclusive evidence that our 
allegations as to superlative service 
and warm, personal attention are 


being given a hearing. 


(alifornia [atle |nsurance (@mpany 


LOS ANGELES, CALIF. 





626 South Spring St. Phone TRinity 3221 
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Judicial Council and Assignment of Judges. 


By HonoraB_e WILLIAM H. Waste, Chief Justice, Supreme Court of California. 


(Synopsis of remarks at September monthly banquet-meeting of Los Angeles Bar Assn.) 


The particular phase of the work of the 
Judicial Council on which I propose to 
dwell for a very brief period, this evening, 
has been shaping itself in my mind for 
some time, following an exchange of views 
with a member of the Legislature from Los 
Angeles and with the presiding judges of 
the Superior Court of Los Angeles County 
and of the Municipal Court of the city of 
Los Angeles. This exchange of views was 
followed by a consideration of the situation, 
as it seemed to develop from the correspond- 
ence, by the chairman and members of the 
Council, which resulted in a suggestion 
being sent to the Senator and the presiding 
judges as a possible basis for future action 
by the chairman of the Judicial Council, in 
relation to the assigning of judges to the 
courts here. 

Any doubt as to the relevancy of such a 
discussion after the rather well settled con- 
victions arrived at following this inter- 
change of ideas has been removed by the 
receipt, since I came to this city with the 
Supreme Court, of a certified copy of a 
resolution adopted by the Board of Trustees 
of the Los Angeles Bar Association, which 
in its preamble points certain criticisms at 
the method which has been followed in the 
assignment of judges, and, by the terms of 
the resolution, voices the opposition of the 
Board of Trustees of your local bar to the 
transfer of any Municipal Court judge to 
the Superior Court bench, and the appoint- 
ment of Justices of the Peace to serve in 
the Municipal Courts. The concluding sug- 
gestion in the resolution reads: “When 
sufficient experience has been had under 
these conditions, the only justifiable remedy 
will be so to increase each particular court 
as to enable it to take care of the business 
placed by law within its jurisdiction. Tem- 
porary expedients are seriously detrimental 
and should be resorted to only in extreme 
cases.” This resolution has, in effect, di- 


rectly coincided with the convictions arrived 
at, as I have thus stated, following the cor- 
respondence referred to, and a survey—or 
rather an understanding—of the situation 
which is so well known to exist in the Los 
Angeles courts. 


Before approaching the direct question 
involved in this discussion, let us for a 
moment consider the fundamental theory, 
as I see it, which underlies, supports and 
justifies the existence of the Judicial Coun- 
cil, as it works in this State. Other judicial 
councils have been created, but none, so 
far as I know, is entrenched in the judicial 
system of the State by constitutional amend- 
ment, and none has so wide a range of 
authority. 

Interrupting, somewhat, the order of 
discussion, I think it will not be disputed as 
a fundamental principle that each of the 
courts of this State, as created and existing 
under constitutional authority, is expected 
to, and should under normal conditions, 
take care of and handle its own business. 
That means that each court should be so 
organized and given necessary man power 
as to enable it to function under ordinary 
conditions, without the necessity of calling 
in outside assistance. No one can dispute 
that as an elementary proposition. But 
rapidly changing conditions as to popula- 
tion, social and industrial development will 
bring about abnormal conditions in the ad- 
ministration of justice, just as they do in 
the administration of the affairs of other 
departments of the State. Such has been 
the history of the courts of California since 
the days of 1850, when the State govern- 
ment was organized. Four times, the people, 
by constitutional amendment, have at- 
tempted to provide a remedy for conditions 
in the administration of justice,—each time 
described as unbearable and as ought not 
to be permitted to exist. We may admit 
that they probably were as the people 
thought them. Scarcely a session of the 
Legislature has been held, at least during 
the last fifty or sixty years, when the law- 
making power of the State has not been 
asked to in some way lend its assistance to 
remedying unhappy conditions said to exist 
in the courts. 


The last effort in this behalf is the pres- 
ent Judicial Council plan. It was conceived 
in desperation and born in hope that by 


(Continued on Page 49) 
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OcToBER 1, 1929 


MESERVE, MUMPER, HUGHES & ROBERTSON 


Announce the removal of their offices to 
SuItE 615 RICHFIELD BUILDING 
555 SoutH FLOWER STREET 


Los ANGELES 


EDWIN A. MESERVE Associates 
SHIRLEY E. MESERVE J. D. TAGGART 
HEWLINGS MUMPER TIMON E. OWENS 
CLIFFORD E. HUGHES LEO E. ANDERSON 
BALDWIN ROBERTSON WILLIAM LARRABEE 
SCOTT N. THOMPSON 
TRinity 6161 E. A. CRARY 























WM. G. BONELLI, HAL HUGHES and AUBRY MILLER 


Announce the formation of a partnership 
for the general practice of the law 
under the name of 


BONELLI, HUGHES and MILLER 


and the removal of their offices to 


Su1te 700-708 GARFIELD BUILDING 
EIGHTH AND HILL STREETS 


Los ANGELES 


TUcker 5221 
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PAUL E. YOUNKIN 


formerly of the firm of 
James, Pace, Smith & Younkin 


announces the removal of his office 


for the general practice of the law 


To 435 SUBWAY TERMINAL BUILDING 
NOVEMBER I, 1929. 














>) 


ROLLIN L. McNITT 


Announces the removal of his law offices to 


Suite 904-7 BLack BUILDING 


FourTH AND HILL STREETS 


Los ANGELES, CALIF. 


MUtwat 5274 














GEORGE M. WICKE 
ATTORNEY AT LAW 


Wishes to Announce the Removal of his Law Office to 


Suite 710 Citizens NATIONAL BANK BUILDING 


FIFTH AND SPRING STREETS 


TELEPHONE FABER 1964 


J} 























EDWIN S. EARHART 


has reopened his law offices after a year’s absence. 


He will engage in general practice, specializing in the 


VAndike 6181 


“Law oF AVIATION” 
1101-1105 FinanciaL CENTER BUILDING 


Los ANGELES 
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(Continued from Page 46) 
reason of its birth oe might be ac- 
complished towards relievitlg a condition 
in our courts, again variously described as 
“unbearable,” “unthinkable,” “disgraceful,” 
and “as one which must be speedily relieved 
if the confidence of the people is not to be 
entirely withdrawn from the courts.” In 
my opinion, it cannot be denied that the 
Judicial Council came into existence as the 
direct result of an emergency situation and 
an extraordinary condition of the judicial 
business in the courts of the State. 

Relieved of its various subsidiary pur- 
poses, the fundamental purpose of the ju- 
dicial plan is to expedite the administration 
of justice in this State. The Council has 
attempted to meet this situation by, first, 
using the man power of the entire judiciary 
of the State to equalize the work of the 
judges, and by mobilizing its judges in those 
courts where justice was mostly impeded 
by greatly congested calendars. That, of 
course, has had relation to what must be 
considered as an emergency situation, for 
if it has come about in any locality the 
regular number of judges of a court can- 
not by conscientious effort transact the 
normal business of the court, and the situ- 
ation is one which continues, an emergency 
situation no longer exists but a permanent 
condition has arisen. This observation ap- 
plies, with peculiar emphasis, to Los An- 
geles. 

For two years prior to the last session 
of the Legislature, the Judicial Council 
sought, by every means possible, to meet 
the emergency situation existing in the Los 
Angeles Superior Court, by assigning there- 
to as many judges from other courts as the 
Presiding Judge of the court felt could be 
used. The Council was compelled to under- 
go severe criticism from many parts of the 
State because of its alleged deprivation of 
various communities of the services of a 
judge, in order that the Los Angeles court 
might be permitted to function. The fact 
that we were trying here a “noble experi- 
ment”’ did not in any way serve to alleviate 
the alleged sorrows of the people, particu- 
larly the lawyers, in some of the less popu- 
lous counties. How that criticism crystal- 
lized in the attempt made by certain mem- 
bers of the Legislature to pass a resolution 
submitting to the people a constitutional 
amendment abolishing the Judicial Council 
is so recent in the minds of each of you 


that I do not need to more than refer to it. 

At times it was absolutely impossible for 
the Council to provide a sufficient number 
of judges of the Superior Court from other 
counties to meet the demands of the Los 
Angeles Superior Court. In that emergency 
within an emergency, recourse was had to 
assigning judges of the Municipal Court 
of Los Angeles and Long Beach, and, I 
believe in one or two instances, of Justices 
of the Peace. The judges of these inferior 
courts, so assigned, were considered by the 
Council to meet the qualifications required 
of judges of the Superior Court, but the 
plan has not been entirely successful. Then, 
again, in order to meet the drain made by 
the Municipal Court by the assignment of 
Municipal Court judges to the Superior 
Court, it was necessary to bring in Justices 
of the Peace from surrounding townships 
to sit in the Municipal Court. Here, again, 
controversy as to the efficiency of the sys- 
tem arose. Criticism went so far as to lead 
to the introduction in the Legislature of a 
bill to prevent the chairman of the Judicial 
Council from assigning Justices of the 
Peace to sit in Municipal Courts. Whether 
or not the Legislature might curtail the 
constitutional power of the chairman of 
the Judicial Council in that respect is aside 
the mark. The fact remains that there 
seemed to be sufficient criticism in some 
quarters, at least, to support the introduc- 
tion of the measure. 


During the two-year period just referred 
to, the Council was not only endeavoring 
by such heroic methods to clear the con- 
gestion in the courts here, but it was also, 
through the making of surveys and getting 
information wherever it could, endeavoring 
to map out a program of legislation tending 
to simplify judicial business in the State, 
and in various ways making it possible for 
a given man power in the courts to transact 
more business. As a result, half a hundred 
bills were introduced in the Legislature, 
most of which have become laws. Brief 
reference may be made to but one or two of 
those measures. Jurisdiction of the Munic- 
ipal Courts and of the Justices’ Courts in 
cities having a population of thirty thousand 
or more has been materialiy increased. 
Thereby the jurisdiction of the Superior 
Courts has been greatly limited. The in- 
crease in the jursidiction of the inferior 
courts, with final appeals to the Superior 
Court, will tend to lessen materially the ap- 
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pellate work of the District Courts of Ap- 
peal. The extent, however, to which these 
measures will change the conduct of judicial 
business in the courts is still a question. It 
will take probably all of the two-year period 
prior to the next meeting of the Legislature 
to determine just what the effect of these, 
and other measures, will be. 

Of these two situations, with which I 
have so briefly dealt, when they are con- 
sidered in the light of the situation existing 
in Los Angeles county and city and county, 
the strong conviction referred to by me in 
my opening sentences, is that the most effi- 
cient way of determining the effect of these 
new laws relating to jurisdiction, appeals, 
etc., is to have the work of the courts car- 
ried on in a normal condition by the judges 
of the respective courts, rather than attempt 
to grapple with the situation of congested 
calendars to the extent we have been doing 
in the past. 

To that end, as a result of the correspond- 
ence I have referred to, and the considera- 
tion of the situation by members of the 
Judicial Council, there was transmitted to 
the presiding judges of the Superior Court 
and the Municipal Court here a suggestion 
that the Council was of the view that it 
would be necessary to depart from the pro- 
cedure of assigning Municipal Court judges 
to the Superior Court and Justices of the 
Peace to the Municipal Court, but that the 
need of the Superior Court of Los Angeles 


would be supplied, as far as possible, by 
assignment of judges from other counties. 
This suggestion, I am happy to say, has met 
with the approval of the presiding judge of 
the Municipal Court, and, on arriving here, 
I have received a letter from the presiding 
judge of the Superior Court of Los An- 
geles county, in which he says :— 

“T am fully in accord with your state- 
ment that our needs might best be met 
by assignment of judges from outside 
counties rather than an assignment of 
Municipal Court Judges, which latter 
situation further requires assignment of 
Justices of the Peace into the Municipal 
Court. I have made considerable inquiry, 
both among attorneys and judges, and I 
find this to be substantially unanimous.” 
That Judge Craig is right in his belief 

that this plan will meet with the approval 
of attorneys seems to be borne out by the 
resolution of the Trustees of the Los An- 
geles Bar Association, to which reference 
has already been made. 

In closing, may I pay my tribute, as the 
chairman of the Judicial Council, in speak- 
ing for and in behalf of the Council, to 
the spirit of co-operation with which the 
efforts of the Council have been met in this 
community. Each presiding judge of the 
Superior Court, each presiding judge of the 
Municipal Court, the judges of these courts, 
the trustees and members of the Bar Asso- 
ciation have united almost unanimously in 
co-operating with the Council. 





CORPORATION FRANCHISE 
TAX 


(Continued from Page 44) 


either on the allowance of the certiorari 

or upon its return.” 

So far as the above cases affect the statu- 
tory remedy under section 3819 in over- 
valuation cases, the local Superior Court 
has followed the view of the New Jersey 
court, and the question is now directly be- 
fore the Supreme Court.!° 

It is submitted that on all matters of 
fact connected with the return of the cor- 
porate taxpayer, the subsequent action un- 
der the first paragraph of section 30 of the 
act is in the nature of certiorari. It is, there- 
fore, incumbent upon the taxpayer to make 





15. See Blinn Lumber Co. v. County of Los An- 
geles, L. A. 11234 


a full and complete record, both before the 
Commissioner on oral hearing and before 
the State Board of Equalization on appeal, 
if it hopes to prevail in a subsequent re- 
fund action. So far as questions of law are 
concerned, this is, of course, not true, and 
except to the extent required by the statute, 
the matter is reviewable de novo in a subse- 
quent court action. 


A further question arises as to whether 
the review of the court proceeding is broad- 
er under the second paragraph of section 
30 than that provided in the first para- 
graph. In as much as the second paragraph 
refers to section 27 of the act and section 
27 uses language practically identical with 
that used in Political Code section 3804, it 
is interesting to note that the courts have 
previously held that section 3804 gives a 


(Continued on Page 59) 
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TITLE INSURANCE | 
AND TRUST COMPANY : 
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“Ask for TITLE INSURANCE” 


Title Insurance offers every protection given by the Guarantee 
of Title — plus certain added protective features —and it costs 
no more. 


GARAGE IN THE BUILDING 
wot 


Title Insurance Building 433 SOUTH SPRING STREET Los Angeles 
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What Has the 1929 Legislature Done to Our 


Code of Civil Procedure? 


By Honorasce Leon R. YANKwicuH, J.D., LL.D., Judge of the Superior Court, 
Los Angeles County. 
Author of 
California Pleading and Procedure, and Essays in the Law of Libel. 


(Continued from last issue) 

Section 259-a. To my mind, and with 
all due respect to the members of the Ju- 
dicial Council who sponsored it, section 
259-a is the most questionable and danger- 
ous piece of legislation enacted at this 
session. Originally, the Judicial Council 
intended not only to remove the limit upon 
the number of commissioners, but to en- 
act a general commissioners’ bill, applicable 
to all the counties of the State, giving 
them, in addition to certain enumerated 
powers, all the powers exercised by judges 
in chambers. The first seven subdivisions 
of the original bill (Senate Bill 86, intro- 
duced by Senator J. M. Inman), contain- 
ing the enumerations of powers, were as 
follows: 

“1. To hear and determine ex parte 
applications for orders and writs in the 
superior court of the county, or city 
and county, for which he is appointed ; 

“2. To take proof and report his con- 
clusions thereon as to any matter of 
fact upon which information is required 
by the court; but any party to the pro- 
ceedings may except to such _ report 
within five (5) days after written no- 
tice that the same has been filed, and 
may argue his exceptions before the 
court on giving notice of motion for 
that purpose; 

“3. To take and approve bonds and 
undertakings whenever the same may be 
required in actions or proceedings in 
such superior courts, and to examine the 
sureties thereon when an exception has 
been taken to their sufficiency, and to 
administer oaths and affirmations, and 
take affidavits and depositions in any 
action or proceeding in any of the 
courts of this state, or in any matter or 
proceeding whatever, and to take ac- 
knowledgements and proof of deeds, 


mortgages and other instruments requir- 
ing proof or acknowledgment for any 
purpose under the laws of this state. 
“4. To exercise all of the powers and 
to perform all of the functions and 


duties which a judge of the superior 

court may exercise or perform in cham- 

bers; 

“5. To hear and determine any ac- 
tion, proceeding, demurrer, motion, peti- 
tion, application, or other matter where- 
in the parties file with the court a writ- 
ten stipulation to that effect; provided, 
however, that this section shall not apply 
to an action or proceeding tried before 
a jury; 

“6. To hear and determine all pre- 
liminary and other proceedings in di- 
vorce, annulment and maintenance cases, 
except contested trials of such cases 
upon the merits; 

“7. To act as jury commissioner when 
appointed by the court for that pur- 
pose.” 

But the Assembly would have none of 
it. Even after some of its broadest pro- 
visions were amended, the northern As- 
semblymen were unwilling to adopt it. 
They finally consented to have it tried in 
Los Angeles County; and so the bill 
emerged as a special bill, limited to Los 
Angeles County. Under it, the six com- 
missioners in Los Angeles County are given 
the following powers: 

“1. To hear and determine ex parte 
motions for orders and alternative writs 
and writs of habeas corpus in the su- 
perior court of the county, or city and 
county, for which he is appointed ; 

“2. To take proof and make and re- 
port his findings thereon as to any mat- 
ter of fact upon which information is 
required by the court; but any party to 
any contested proceeding may except to 
such report within five days after writ- 
ten notice that the same has been filed, 
and may argue his exceptions before the 
court on giving notice of motion for 
that purpose; 

“3. To take and approve bonds and 
undertakings whenever the same may be 
required in actions or proceedings in 
such superior courts, and to examine the 
sureties thereon when an exception has 
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been taken to their sufficiency, and to 
administer oaths and affirmations, and 
take affidavits and depositions in any 
action or proceeding in any of the 
courts of this state, or in any matter or 
proceeding whatever, and to take ac- 
knowledgments and proof of deeds, 
mortgages and other instruments requir- 
ing proof or acknowledgment for any 
purpose under the laws of this or any 
other state or country; 

“4. To act as judge pro tempore when 
otherwise qualified so to act and when 
appointed for that purpose, provided 
that while acting as such he shall re- 
ceive no compensation therefor other 
than his compensation as commissioner : 


“5. When ordered by the court ap- 
pointing him so to do, to hear, and re- 
port his findings and conclusions to the 
court for approval, rejection or change, 
all preliminary matters including mv- 
tions or petitions for the custodv and 
support of children, the allowance of 
temporary alimony, costs and attorneys’ 
fees, and issues of fact in contempt pro- 
ceedings in divorce, maintenance and an- 
nulment of marriage cases; 

“6. When ordered by the court ap- 
pointing him so to do, to hear, report 
on and determine all uncontested actions 
and proceedings other than actions for 
divorce, maintenance or annulment of 
marriages.” 

Of course, it would be quite easy to 
pick out the powers given to the commis- 
sioners one by one, and show that some 
non-judicial officers somewhere in the 
United States and even some non-judicial 
officers in California exercise them or simi- 
lar powers. But the problem cannot thus 
be solved. Waiving aside the question 
whether the delegation of judicial powers 
is constitutional, or whether a more or less 
hazy provision for supervision can cure 
such delegation, the fact is that we are not 
ready, in the interest of an illusory efficien- 
cy, to make subalterns not responsible to 
the commonwealth, and holding office at 
will of the judge or judges appointing 
them, perform judicial functions. If such 
delegation is necessary in order to turn 
judges of our principal trial courts into 
great executives in imitation of the execu- 
tives in the realm of business, the answer 
is, that (as shown in the introduction to 
this discussion) the ideology of the busi- 
ness executive, whose chief concern is im- 


mediacy, is not the ideology of our legal 
or juridicial system. The problem trans- 
cends that of mere constitutionality. It in- 
volves a question of social policy. This | 
expressed in a telegram addressed to the 
Honorable C. C. Young, Governor of Cali- 
fornia, under date of June 10, 1929, from 
which the following may be quoted: 
' ; Personally, I believe the bill 
is ill-advised and dangerous social legis- 
lation. We should not delegate judicial 
powers to employes owing no responsi- 
bility to the public. Under this bill, com- 
missioners would have power to appoint 
ex parte receivers and grant temporary 
restraining orders. I do not think the 
business interests of the State want to 
take the risk of having receivers of 
business enterprises appointed by law 
clerks. There has been widespread criti- 
cism of misuse of injunctive process. I 
do not think any one desires this tre- 
mendous power placed in hands of non- 
judicial officers. I do not think the bar 
or litigants of the State wish uncontested 
cases heard by non-judicial officers. The 
problem of congestion will not be solved 
by throwing judicial work into the hands 
of lawyers attached to courts. At least, 
it is not a solution to keep the number 
of judges stationary and surround them 
with commissioners doing judicial work. 
The fact that we have supervisory pow- 
ers is not sufficient to justify dangerous 
social experiment. The judicial branch 
is the last branch people wish to see dele- 
gated to subalterns. I am certain no 
other county in the State would favor 
such a bill, and I see no reason for try- 
ing the experiment in Los Angeles.” 
The lay point of view was expressed in 
an editorial appearing in the Los Angeles 
Record of June 12, 1929, which, among 
other things, said: 

“Tf the policy which the bill embraces 
becomes fixed in California we shall 
have hard-boiled judge bosses enthroned 
in courtrooms parcelling out the work 
of their courts to appointive commis- 
sioners. 

“The judges in time will cease to han- 
dle litigation themselves. After the fash- 
ion of ‘captains of industry,’ they will 
become mere button pushers and givers 
of orders. 

“The commissionerships, of course, 
will be handed out on a patronage basis 
and we shall have in the making one of 


—— 


the 
ever 
66 / 
incr 
resp 
crea 
mis: 

‘ 
cont 
unti 
segi 
part 
nut 
mec 
Lest 
expres 
follow 
Gover 
17, 19 
conse! 
Count 
what 
ness : 








TTT 


rill at 


! ll 





amr eae | 








——— —. 


legal 
trans- 
It in- 
“his | 
oO the 
Cali- 
from 


ie bill 
legis- 
dicial 
0Nsi- 
com- 
point 
orary 
< the 
nt to 
s of 

law 
criti- 
ss. I 
tre- 
non- 
. bar 
ested 
The 
IIved 
ands 
east, 
nber 
hem 
ork. 
OW- 
rous 
inch 
lele- 

no 
Avor 
try- 


1 in 
eles 
ong 


ices 
hall 
ned 
ork 
nis- 


an- 
sh- 
vill 
ers 





THE BAR ASSOCIATION BULLETIN 


Page 55 





-_ 


the most powerful political machines 
ever created in California. 

“As litigation increases, we shall not 
increase the number of judges, who are 
responsible to the people—we shall in- 
crease the number of appointive com- 
missioners responsible to the judges. 

“As the need arises we shall merely 
continue departmentalizing our courts 
until the commissioners are all nicely 
segregated in cute little litigation com- 
partments, screwing on this or that legal 
nut with the dexterity of a Ford factory 
mechanic.” 

Lest it be assumed that the foregoing 
expresses an extreme attitude, we quote the 
following from a letter addressed to the 
Governor of California, under date of June 
17, 1929, by a member of one of the most 
conservative law firms of Los Angeles 
County, a firm whose clientele represents 
what is commonly designated as big busi- 
ness : 

“This bill will give to court commis- 
sioners the same power to issue prelimin- 
ary restraining orders in chambers and 
ex parte which judges of the Superior 
Court now have. If the bill does have 
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this effect I trust that it will not be ap- 
proved. 

“The power to grant such orders is 
one which is frequently abused, even by 
judges who are supposed to have the 
learning and judgment of chancellors, 
and the extension of the power to com- 
missioners is bound to intensify the evil. 

“In fact, I hope that before the next 
legislative session the proper committee 
of the State Bar can be interested in 
suggesting a revision of our present code 
sections so that the power of Superior 
Court judges in this regard will be lim- 
ited or its exercise properly restricted, 
and Senate Bill No. 86, if my under- 
standing of it is correct, is a step in the 
exact opposite direction. 


“To illustrate the abuse of power 
which is experienced under present stat- 
utes, I know of instances in which mi- 
nority stockholders of corporations, un- 
der circumstances which could not pos- 
sibly result in a judgment in their favor 
at a trial on the merits of the contro- 
versy, have filed complaints, plausible on 
their face, charging the directors with 
abuse of discretion. Ex parte orders were 
made, based upon these complaints, and 
without any notice or warning to the 
corporation receivers stepped into their 
places of business and took complete 
charge, refusing to pay current outstand- 
ing accounts for liabilities incurred prior 
to the appointment of the receiver be- 
cause such liabilities were not those of 
the receivership, and thereby completely 
upsetting the credit and the business of 
the corporations involved.” 

That the fears which these views ex- 
pressed were not without foundation, is 
evidenced by the fact that they were taken 
into consideration by the Committee of 
Judges delegated to prepare the order ap- 
pointing the new commissioners. This Com- 
mittee recommended, and the majority of 
the judges, including the writer, approved 
an order which (for all practical purposes ) 
deprives the five commissioners appointed 
thus far, of the powers to which objection 
has been voiced. This is accomplished by 
the following provision: 

“Unless specifically directed to the 
contrary by the judge of the department 
before whom the matter is pending, no 
court commissioner shall have authority 
to perform any of the following acts: 

“(1) To issue or order the issuance 
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of writs of mandamus, certiorari, pro- 
hibition, quo warranto, or habeas cor- 
pus. 

“(2) To make an order restraining 
or enjoining the action of any person, 
body or tribunal. 

“(3) To fix, approve, release or for- 
feit a bond in any criminal proceeding. 


“(4) To appoint a receiver or referee. 


“(5) To act as judge pro tempore.” 

It is doubtful if any of the judges to 
whose departments the commissioners are 
attached, will confer upon any commission- 
er any of the above powers. Shorn of them, 
the commissioners will, with the good will 
of all, perform faithful and efficient serv- 
ices as court assistants. As a matter of 
social policy, no other powers should ever 
have been granted them, nor should Los 
Angeles County have been chosen for the 
experiment. 

Section 542-b. Section 542-b provides 
that at the expiration of three years after 
the issuance of a writ of attachment under 
which a levy was made, an attachment or 
garnishment on personal property shall 
cease to be of any force and effect, and 
the property levied on shall be released 
from the operation of the attachment or 
garnishment, and be delivered to the de- 
fendant, or his order, or to his assignee 
or executor or administrator. This, of 
course, applies to such attachments or gar- 
nishments which are not released before 
the expiration of such period, or discharged 
by dismissal of the action, or by entry and 
docketing of judgment. The object, no 
doubt, is to force the plaintiff in such cases 
to bring his case to conclusion within a 
reasonable time in such cases where no re- 
delivery bond is filed. 

Section 607-a. This new section makes 
it the duty of counsel to deliver to the 
judge presiding at a trial being had before 
the court with a jury, before the first wit- 
ness is sworn, and to serve upon the op- 
posing counsel, all proposed instructions to 
the jury, covering the law, as disclosed by 
the pleadings. Additional proposed instruc- 
tions to the jury upon questions of law de- 
veloped by the evidence and not disclosed 
by the pleadings, may be delivered to the 
judge and served upon opposing counsel 
before the court has commenced instruct- 
ing the jury and before the commencement 
of the argument. The judge may disregard 
any proposed instructions not delivered to 
him within such time. It is thought that 


errors in instructions to juries will be 
avoided if judges are given the opportun- 
ity to study the proposed instructions while 
the trial is progressing. 

On the other hand, the practice may en- 
tail an unnecessary amount of addtional 
labor for the attorney in cases which may 
either be dismissed or not go beyond a non- 
suit. The careful practitioner will have to 
have his instructions ready when the case 
is called for trial. He may thus be com- 
pelled to add unnecessarily to the cost of 
litigation. Outcries are heard everywhere 
against the high cost of litigation now, and 
if by rules a lot of preparatory labor which 
may ultimately be needed is made compul- 
sory, we may be adding to the cause of 
dissatisfaction. Of course, it will not be 
disputed that judges presiding in jury de- 
partments should have time to study the 
instructions. I believe that this situation 
could be remedied by the judge taking such 
time as may be necessary for the study of 
the instructions either before or after the 
argument. Perhaps, as the system of writ- 
ten instruction becomes more and more in- 
volved, we may yet adopt some simple 
method which, doing away with all re- 
quested instructions, would require the 
judge to state orally and simply the fund- 
amental questions of law involved in litiga- 
tion, and which would prohibit errors 
therein causing a reversal unless a mis- 
carriage of justice has resulted therefrom. 
Under the liberal view which aims to con- 
strue instructions as a whole, there is even 
now seldom a reversal unless the court is 
satisfied that the errors in the instructions 
are such as to result in a miscarriage of 
justice. (Estate of Baird, 193 Cal. 225.) 


Section 659-a. There is re-enacted as a 
separate section the provisions eliminated 
from section 659 of the Code of Civil Pro- 
cedure, relating to the time for serving of 
affidavits and counter-affidavits on motion 
for a new trial. The time within which to 
file such afhdavits may be extended by the 
court to a period not to exceed twenty days, 
either for good cause shown by affidavit 
(as the prior section read), or by written 
stipulation of the parties (which is added 
by the new section). 

Section 661. This new section provides 
for the hearing of the motion for a new 
trial by the judge who presided at the trial. 
However, in case of his inability, it may 
be heard and determined by another judge. 
A method for bringing on the hearing of 
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the motion for a new trial is provided 
under which at the expiration of the time 
to file counter-affidavits, the clerk must 
call the motion to the attention of the judge 
who presides at the trial, or of the judge 
acting in his place. The judge shall there- 
upon designate a time for oral argument, 
if any, to be had on the motion. Five days 
notice by mail shall be given of such oral 
argument, if any, by the clerk to the re- 
spective parties. The motion is argued 
orally or submitted without oral argument, 
in the discretion of the judge, not later 
than ten days before the expiration of the 
sixty-day period within which the court 
has power to pass on the same. Under 
the system obtaining up to the present 
time, which differentiated the motion from 
the notice of intention, there was no statu- 
tory provision empowering the court to 
cause the motion to be made after the fil- 
ing of the notice of intention. The new 
changes will make it possible to dispose all 
motions for a new trial on their merits. 
Section 662. The court, in ruling on a 
motion for a new trial in a cause without 
a jury, is given power on such terms as 
may be just, to change or add to the find- 
ings, to modify the judgment in whole or 


part, or vacate it in whole or in part, and 
to grant a new trial on all or part of 
the issues, or, in lieu of granting a new 
trial, to vacate and set aside the findings and 
judgment and reopen the case for further 
proceedings, and the introduction of ad- 
ditional evidence, with the same effect as 
if the case had been reopened after the 
submission thereof, and before the find- 
ings had been filed or judgment rendered. 
Any judgment entered thereafter is in its 
turn made subject to another motion for 
a new trial. Unusual powers are given 
judges under this provision. The object 
is obviously to permit the correction of 
errors as nearly as possible in the court 
which tried the cause. As originally sub- 
mitted, the scheme contained a provision 
limiting the grounds to be urged on appeal 
to those only which were specifically urged 
as grounds for the new trial. While this 
procedure would necessarily have entailed 
the performance on motion for a new trial 
of the heaviest part of the work on an ap- 
peal, it had the merit of consistency in its 
avowed aim to reduce the number of ap- 
peals. I am convinced from the discussions 
had on this subject with the members of 
the Committee on Civil Procedure of the 
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Los Angeles Bar Association, and from 
communications received by that commit- 
tee, that the general feeling of the profes- 
sion is that while power should have been 
given trial courts to change and modify 
findings without granting a new trial, the 
added powers will result in giving the los- 
ing litigant additional opportunities for 
having the cause reheard without in any 
way jeopardizing his right of appeal. Dean 
Roscoe Pound has pointed out that one of 
the defects in our procedure is “an exag- 
gerated development of appellate proced- 
ure.” While he feels that this may have 
been necessary in the formulatory period 
of our legal system, we are now readv to 
establish a new canon on the subject. This 
canon he formulates as follows: 


“The ideal of appellate procedure 
should be not a separate proceeding in 
a distinct tribunal, but an application 
for a rehearing, new trial, vacation or 
modification, as the case may require, 
made in the same cause before another 
branch of the same tribunal.” (Report 
of American Bar Association (1926), 
Vol. LI, pp. 290-302.) 


If fewer appeals be desired, perhaps, in 
line with the above canon, we might adopt 
a simple scheme for new trial in a different 
court, such as is provided by Order XXX- 
IX of the English Rules of the Supreme 
Court. Under this rule, every application 
for a new trial, or to set aside a verdict, 
findings, or judgment, where there has 
been a trial, with or without a jury, is made 
to the court of appeal. (Order XXXIX, 
R.1.) The application is brought before 
the court of appeal in like manner as an 
appeal. On the hearing, the court of appeal 
has all the powers exercised by it upon the 
hearing of an appeal. (Order XXXIX, 
R. 2.) The application is made by notice 
of motion which is required to state wheth- 
er the whole or part only, and if part only, 
what part, of the verdict, findings or judg- 
ment, is complained of. When there has 
been a trial with a jury, it must also state 
the grounds of the application. But when 
there has been a trial without a jury, there 
is no necessity to ask specifically, in the no- 
tice of motion, for a new trial or to state 
the grounds of the application. (Order 
XXXIX, R.3.) The notice of motion is 


a fourteen day notice, and must be served 
within six weeks after the trial, or where 
the trial has been adjourned for further 
consideration, within six weeks after judg- 


ment has been given on such further con- 
sideration. (Order XXXIX, R. 4.) The 
notice of motion may be amended at any 
time in such manner and upon such terms 
as the court of appeal shall think fit. (Or- 
der XXXIX, R. 5.) As to power given 
the court on motion, the order provides: 

“A new trial shall not be granted on 
the ground of misdirection or of the im- 
proper admission or rejection of evi- 
dence, or because the verdict of the jury 
was not taken upon a question which 
the judge at the trial was not asked to 
leave to them, unless in the opinion of 
the Court of Appeal some substantial 
wrong or miscarriage has been thereby 
occasioned; and if it appears to the 
Court of Appeal that such wrong or 
miscarriage affects part only of the mat- 
ter in controversy, or some or one only 
of the parties, the Court of Appeal may 
give final judgment as to part thereof, 
or as to some or one only of the parties, 
and direct a new trial as to the other 
part only or as to the other party or 
parties.” (Order XXXIX, R. 6.) 

“A new trial may be ordered on any 
question without interfering with the 
finding or decision upon any other ques- 
tion.” (Order XXIX, R. 7.) 

These simple rules as interpreted by the 
English courts, give ample power to rem- 
edy quickly and expeditiously errors of 
trial courts. This can be readily seen from 
an examination of the decisions which have 
arisen under this order. (See, Ball, The 
Annual Practice, 1929, pp. 699-708.) 

Section 722. Section 722 adds to the 
powers relating to proceedings supplement- 
al to execution by providing that where the 
judgment debtor does not reside or have 
a place of business where the judgment 
roll is filed, an order for his appearance 
may be issued by the judge of the Superior 
Court of the county where the judgment 
debtor resides, or has his place of business. 
To secure such an order, an abstract of 
judgment must be filed with the clerk of 
the court in the form prescribed by sec- 
tion 674 of the Code of Civil Procedure, 
and an affidavit showing the existence of 
the jurisdictional facts prescribed by the 
section, be presented to the judge. 

Section 1161-a. The new enactment 
makes the summary proceeding of unlaw- 
ful detainer applicable to a person who 
holds over and continues in possession of 
real propetry after three-day notice to quit 
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the same shall have been served upon him; 
or if there is a sub-tenant in actual occupa- 
tion of the premises, also upon such sub- 
tenant, as prescribed in section 1162 of the 
Code of Civil Procedure, in the following 
cases : 

“1. Where the property has been duly 
sold by virtue of an execution against 
him, or a person under whom he claims, 
and the title under the sale has been duly 
perfected. 

“2. Where the property has been duly 
sold, upon the foreclosure, by proceed- 
ings, taken as prescribed in this code, 
of a mortgage, or under an express pow- 
er of sale contained therein, executed by 
him, or a person under whom he claims, 
and the title under the foreclosure has 
been duly perfected. 

“3. Where the property has been duly 
sold in accordance with section 2924 of 
the Civil Code, under a power of sale 
contained in a deed of trust executed 
by him, or a person under whom he 
claims, and the title under the sale has 
been duly perfected.” 
One or two observations 

end of this analysis. 
“Order,” writes William H. Lloyd, “is 
as indispensable in the administration of 
justice as in any other form of human ac- 
tivity; law without forms and rules is 
neither practical nor desirable. But forms 


occur at the 


tend to become artificial, rules mechanical, 
as the situation that brought about their 
adoption changes and new problems arise 
to which they do not apply.” (Cases on 
Pleading, p. 9.) 

This is one side of the shield. 

But changes which, instead of simplify- 
ing procedure, make for more elaboration; 
changes which, for the common law law- 
yer’s “distrust of judicial discretion,” sub- 
stitute an equally baneful distrust of the 
lawyer; changes which, while attempting 
to lighten the burden of the judge, throw 
a heavier burden of what we called in the 
army “paper work,” on the lawyer, a bur- 
den which he must pass on to the litigant 
in the shape of increased costs, or which, 
in imitation of administrative bodies, would 
shift the judicial function on to the shoul- 
ders of subalterns, are doubtful means for 
achieving that simplification which is the 
aim of modern procedure. As Dean Chas. 
E. Clark says: “The difference between 
adjective or procedural law, and substan- 
tive law, may easily be over-emphasized, 
since the line between them is shadowy at 
best.” (Code Pleading, p. 3.) The proced- 
ural changes urged before the last Legis- 
lature (some of which only were enacted 
into law), justify the warnings voiced dur- 
ing this discussion. 

They are the other side of the shield. 





CORPORATION FRANCHISE 
TAX 
(Continued from Page 50) 


right of recovery only where the tax is 
void, and does not cover questions of fact 
upon which the determination of adminis- 
trative tribunals is binding.'® 

It is submitted that in cases arising under 
the second, as well as the first paragraph 
of section 30, it would seem mandatory 
upon the taxpayer, so far as questions of 
fact are concerned, to protect his record 
before the Commissioner and the State 
Board of Equalization. 


Conclusion 


So far as the protest and refund pro- 
visions are concerned, it is evident that, 
due to the necessary haste under which the 
Legislature acted, the new act is far from 


clear, and will necessarily require extensive 
adjudication in the next few years. Here, 
however, as elsewhere throughout the stat- 
ute, in order to secure a true understanding 
of the taxpayer’s rights, it is necessary to 
read its language not only in the light of 
the Federal laws and other State laws upon 
which it was modelled, but also in conjunc- 
tion with the decisions previously handed 
down on similar provisions of the Political 
Code, from which undoubtedly many por- 
tions of the act were copied. Furthermore, 
since litigation thereunder will unquestion- 
ably include matters of fact such as matters 
of valuation previously discussed in this 
series,'’? the taxpayer should, where any 
such question is involved, take advantage 
of the hearing provisions of section 25, as 
otherwise, in a subsequent refund action, it 
may well find itself blocked from present- 
ing the true situation to the court. 





16. Graciosa Oil Co. v. Santa Barbara County, 
155 Cal. 140. 


17. Bar Association Bulletin, vol. 4, p. 365. 
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Book Reviews 


By Harry GRAHAM Batter of the Los Angeles Bar 
Assistant United States Attorney 


Trape Associations: THE Lecat As- 
pects; by Benjamin S. Kirsh; 1928; 271 
pages ; Central Book Co., New York. 
The lawyer who has not yet awakened 

to the reality that a thorough understanding 
of business principles and practice is the 
foundation of a successful career in the 
law, must eventually face the fact or else 
content himself to a back row seat in the 
arena of legal activity. For, to-day, busi- 
ness and economic factors and legal policy 
are mutually interdependent. 

These economic factors which the lawyer 
must now understand, are becoming in- 
creasingly complex. Mergers and consoli- 
dations of every shade and variety have in- 
tensified the problem. ‘ 

The public has somewhat altered its atti- 
tude towards concentrated business hold- 
ings. At a time when the policy of the 


monopolist was “The Public Be Damned,” 


anti-trust laws were popular. To-day, all 
realize that there may be economic benefits 
from concentrated wealth—so long as the 
attitude remains, “The Public Be Served,” 
and not “damned.” 

The great problem for those who guide 
the destinies of industry is now to guage 
and determine how far collective effort in 
business can be fostered without violating 
the force of the Sherman Anti-Trust Law. 
Those who are familiar with the trend of 
the law in this field know that since the 
decision of the Supreme Court in the Maple 
Flooring Case (268 U. S. 563) (1925), 
there has been a tendency on the part of 
the courts to relax the rigor of the anti- 
trust law where there is a definite showing 
of economic benefit from collective econom- 
ic effort. 

Trade Associations: The Legal Aspects 
is actually a series of essays on related sub- 
jects in this field and not a text or digest 
of law. Various articles written by the 
author for technical journals are collected. 
We find chapters on Trade Association 
Law; Trade Association Statistics; Uni- 
form Cost Accounting Methods of Trade 
Associations; Patent Interchange; Foreign 
Trade Functions of Trade Associations ; 


Uniform Basing Point Systems of Trade 
Associations; Collective Purchasing Fune- 
tions of Trade Associations; Standardiza- 
tions by Trade Associations; Trade Rela- 
tions ; and Restricting Channels of Distribu- 
tion. 

The author is a member of the New 
York bar, and was formerly Special Assist- 
ant to the United States Attorney in New 
York in the prosecution of Sherman Anti- 
Trust Act cases. That he is thoroughly 
familiar with the field is evident. It is sug- 
gested that had a clearer discussion of what 
is meant by a “trade-association” been made 
by the author near the beginning of the 
book, it would be of assistance to the reader. 

From the earlier work of Gilbert Holland 
Montague on Business Competition and the 
Law (1917), we can extract a summariza- 
tion of the problem which even to-day is 
accurate : 

“The gist of the whole matter seems to 
be this: Trade associations cannot safely 
meddle with prices nor try to dictate the 
channels of trade. So alert are the govern- 
ment and courts to prosecute any such asso- 
ciation activity that trade associations will 
do well to give the anti-trust laws the bene- 
fit of the doubt in respect of every associa- 
tion activity that even encroaches upon 
these two forbidden subjects. 

“Interchange of information,’ while al- 
ways dangerous business whenever these 
two subjects are touched upon, is not, how- 
ever, an impossible feat for trade associa- 
tions lawfully to accomplish, provided how- 
ever, that they observe proper safeguards 
and cautions. And trade associations in 
their important and multifarious work of 
co-operatively improving technical pro- 
cesses, standardizing materials and _ pro- 
ducts, increasing the safety and comfort of 
employees, recovering refunds for excessive 
freight charges, fostering new markets at 
home and abroad, simplifying terms and 
instruments of credit, and limiting credit 
risks, have only best wishes and Godspeed 
from the Government, the Federal Trade 
Commission and the Courts.” (p. 272.) 

In the final analysis Federal legislation 
will be only as strong as the economic out- 
look of our Supreme Court. 
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LOS ANGELES 
SPRING ARCADE BLDG. 
FABER 3254 


Insurance 


) | Official* 


One of the leaders in the whole business says: 





SAN FRANCISCO 
425 BUSH STREET 
DOUGLAS 3260 


“My office for four years showed the largest gain 
of any branch office in the country, but the strain 
of maintaining this volume undermined my nerve 
energy and my endurance. When I came to your 
system I was nearly a wreck; now my friends 
tell me I look and act ten years younger. And 
my work proves that they are right. I am for 


you, one hundred per cent.” *Name on request. 
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34 Years of Satisfactory 
Escrow Service 








It satisfies because 
it is uniformly 
prompt, efficient 
and courteous 





Again we say 
**Ask our 


customers’”’ 
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AND TRUST COMPANY 
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Announcing 


1929 
CALIFORNIA 
CORPORATION AMENDMENTS 


A Compendium of the New Corporation Laws of California 
By 
HENRY WINTHROP BALLANTINE 
Professor of law, University of California and 
author of “Ballantine on Private Corporations.” 
DRAFTSMAN OF THE COMMITTEE OF THE STATE BAR ON 
REVISION OF THE CORPORATION Law. 
The book is a key to the pur- 
poses and interpretation of the 
vast changes in the California 
Corporation Laws enacted by 
the 1929 Legislature. 


Price $3.00 








THE BOOK OF THE AIR 


RADIO LAW 


By 
W. JEFFERSON DAVIS 
of the Los Angeles Bar 
Member, Air Law Committee of the American Bar Association 
The volume is a complete history of the development of Radio Law; 
a practical up-to-the-minute work for the legal profession, thoroughly 
annotated with references and citations from leading cases and authorities. 
Colonel Davis is an internationally recognized authority on the subject. 


Price $5.00 








Mail or Telephone Orders to 
PARKER, STONE & BAIRD CO. 


PUBLISHERS 
241 East FourtH STREET Los ANGELES, CALIFORNIA 

















